
 

 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,  

TEZPUR,SONITPUR  

 

 

                               Case No :  17 
M

 of  2015   u/s 125 Cr.P.C. 

 

 

 

 

                                                     Petitioner/1
st
 Party: Ayasa Khatoon 

  -vrs- 

                                                  Opposite Party/2
nd

 Party:Md.Ekramul Hussain 

 

 

 

     Present:   J.Hazarika, A.J.S 

                    JMFC, Sonitpur, Tezpur  

 

 

 

       Advocates appeared: 

Ld. A.K. Saikia       ……………………. for the Petitioner/1
st
 Party. 

Ld. F. Haque , B. Tamuli,A. Dutta,H. Begum and T. Biswakarma  …..   for the Opposite   

Party/2
nd

 Party. 

       

Date of petition    : 07.02.2015.  

Date of Evidence : 08.09.2017, 31.10.2017. 

Date of Argument : 07.11.2017. 

Date of Final Order : 21.11.2017. 
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FINAL O R D E R / J U D G M E N T 

 

1.  This proceeding u/s 125 Cr.P.C. for grant of monthly maintenance in 

favour of the petitioner has arisen out of the petition filed by the petitioner Ayasa Khatoon 

against her husband before learned Chief Judicial Magistrate, Tezpur. After registration of 

the case, the same was transferred to this court for disposal. Notice to show cause was 

issued to the opposite party Md. Ekramul Hussain, who did not appeared inspite of 

receiving the notice and as such the case proceeded ex-parte against him.  

2.  Petitioner’s case in brief is that on 5-06-2011, she was married with the 

opposite party according to Islamic Shariyat and started the conjugal life at her 

matrimonial home. Out of the wedlock one girl child was born to her, who is presently 

one year old. After about one month of marriage the opposite party started torturing her 

both physically and mentally for demand of money. Unable to bear the daily tortures, the 

petitioner bought Rs. 12,000/- from her father and gave it to the opposite party. The O.P 

even after receiving his demanded money often uses to demand more money from her but 

she was unable to bring more money from her financially weak father. As she was unable 

to bring more money, on 3.12.2014, the Opposite party beat her, tortured her both 

physically and mentally and drove her out from her matrimonial home after keeping back 

the 11 months old baby. Under compelling circumstances she took shelter at her paternal 

home, but the Opposite party unable to kip the suckling baby, gave it to her on the very 

next day on 4.12.2014. And since then the petitioner is residing at her paternal home. The 

petitioner tried to solve the differences between them through public meeting but the 

opposite party beat the petitioner’s mother and father and also threatened to kill them if in 

future they try to call such meeting.  

The opposite party willfully neglected her and her baby in providing maintenance. The 

opposite party works as a Pakka Mistry and has agricultural land and from all sources he 

is earning at least Rs. 10,000/ 12,000.00 per month. She has no income of her own. 

Hence, she claimed Rs. 3,000/- per month for herself as monthly maintenance and Rs.3, 

000/- for the maintenance of her baby from the opposite party since the date of filing the 

maintenance petition. She has claimed all total of Rs. 6000.00/-  
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3.  The opposite party did not contest the petitions even after receiving 

summon and as such the case proceeded ex-parte against the Opposite  

5.  In support of their case, petitioner Ayasa Khatoon examined herself as 

P.W.1 and her mother Jamiran Nessa as P.W. 2.  

6.  I have heard oral arguments of learned counsel on behalf of the petitioner 

at length. I have also gone through the case record and the evidence on record. Although 

the case proceeded ex-parte, I have formulated the following points for just decision of 

the case.       

 

  Points for determination are: 

7.        (i) Whether the petitioner was driven out of the matrimonial home by the 

opposite party after physical assaults in demand of money? 

(ii) Whether the opposite party has sufficient means for maintaining the 

petitioner and her child and if so, whether he neglected or refused 

to maintain the petitioner and the child in providing maintenance? 

(iii) Whether the petitioner and her child are entitled to get maintenance 

from her husband and if so, what should be the quantum of 

maintenance and the effective date thereof? 

  Decision and the reasons thereof:  

8. Point-(i): The P.W. 1 Ayasa Khatoon in her evidence deposed that she lived 

the conjugal life at her matrimonial home and during this period the opposite party 

demanded her to bring money from her parents. On her failure to pay the amount she was 

physically and mentally assaulted by the opposite party and was driven out from her 

matrimonial home by the Opposite party. Although at that time the opposite party kept 

back the 11 months old baby from her yet when the baby started crying for milk, unable 

to handle the baby the opposite party dropped the baby at her paternal home. And since 

then she was residing at her paternal home with her now three year old baby. The 

opposite party never made any attempts to bring the petitioner and her baby, instead when 

the petitioner tried to solve the differences between them through public meeting, the 

Opposite party did not let that meeting held and beat the petitioner’s parents with a 

bamboo stick.                            
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9. P.W.2 Jamiran Nessa in her evidence reiterated the same as P.W.1 

10.  From the above evidence on record in respect of point (i), it appears that 

the evidence of atrocities and physical assaults by the opposite party is reliable and 

believable Since the opposite party led no evidence to discard the allegation of the 

petitioner. In the cited case law of Shri Krishna Bahadur Pradhan, vs. Tikamaya Newar, 

(1987 Cri. L. J. 1278) Hon'ble Gauhati High Court held that “Although the burden of 

proof to establish a case u/s 125 Cr.P.C. is on the party who claims maintenance but the 

party is not required to prove its case beyond reasonable doubt. A proceeding u/s 125 

Cr.P.C. is not the prosecution of a criminal charge nor is the respondent an accused. The 

aggrieved party can establish its case on the preponderance of probability.” From the 

totality of evidence, it can safely be held that the petitioner was subjected to cruelty by 

the opposite party and it is a justified ground for living separately from her husband. 

11. Point-(ii): The petitioner claimed that the opposite party has agricultural land 

and is a pakka mistry. The petitioner deposed that the opposite party earns about 

Rs.10,000/- to 12,000.00 per month . It is the duty of the husband to look after his wife 

and children. Considering all these material in respect of income and also taking into 

consideration that since the opposite party is a pakka mistry he is an able bodied man, it 

may safely presume that from all sources the opposite party is earning at least Rs. 

7,000.00 per month.  

12.  The petitioner in her evidence deposed that the opposite party never paid 

any maintenance to her or the child. Hence, non-payment of maintenance is clear 

admission of negligence by the opposite party in spite of having sufficient means. Non 

payment of maintenance to the wife and the child in spite of having means amounts to 

refusal to pay maintenance. Considering all this, I hold that the opposite party in 

providing maintenance neglected the petitioner and the child.                                                

13. Point-(iii): From the facts and circumstances as decided above, I held that the 

petitioner is entitled to get maintenance from the opposite party. In respect of quantum of 

maintenance, considering the fact of income of the opposite party, necessity of the 

petitioner and the child like food, clothes, present market condition, financial status of the 

parties, etc, I am of the considered opinion that an amount of Rs. 1500/-(Rupees fifteen 

hundred ) per month for the petitioner and Rs. 1500/-(Rupees fifteen hundred) per month 
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her child thus totaling Rs. 3,000.00 (Rupees three thousand) per month as their monthly 

maintenance will be just and proper at this stage. In respect of the effective date of the 

maintenance order, I am of the considered opinion that the opposite party having no 

reason denied maintenance to the petitioner and the child since the days of her living at 

the paternal home. Hence the petitioner is entitled to get the maintenance from the date of 

filing of this petition u/s 125 Cr.P.C.  

O  R  D  E  R 

14.  The petition u/s 125 Cr.P.C. is allowed with cost. The opposite party Md. 

Ekramul Hussain is directed to pay Rs. 1500/-(Rupees fifteen hundred) per month to the 

petitioner Ayasa Khatoon for her and Rs. 1500/-(Rupees fifteen hundred) per month for 

the child Majoni Khatoon thus totaling Rs. 3,000.00 (Rupees three thousand) per month 

as their monthly maintenance. This order shall be effective from the date of petition i.e. 

7.02.2015.  

15.  Judgment/order is pronounced in open court. Let a free copy of this 

judgment/order be given to the petitioner. 

 Given under the hand and seal of this court on this 21
st
 day of November 2017. 

 

                                                                                       

 

                                                                 Smt. Jahnobi Hazarika 
                                                    Judicial Magistrate First Class   
                  Sonitpur,Tezpur 
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    APPENDIX 

A WITNESS OF PETITIONER: 

1 P.W.1: AYASA KHATOON 

2 P.W.2: JAMIRAN NESSA 

 

B EXIBITS OF PETITIONER: NIL 

 

C WITNESS OF OPPOSITE PARTY: NIL 

 

D EXHIBITS OF OPPOSITE PARTY: NIL 

 

 

        Smt. Jahnobi Hazarika 

                                                                Judicial Magistrate First Class 

        Sonitpur,Tezpur 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


